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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DAVID WAYNE HOLMES,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45814
CANYON COUNTY NO. CR-2017-7272

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
A jury convicted David Wayne Holmes of one count of felony intimidating a witness and
eight misdemeanor counts related to violations or attempted violations of a no contact order. For
intimidating a witness, the district court imposed a unified sentence of five years, with two years
fixed, suspended the sentence, and placed Mr. Holmes on probation for a period of three years.
On appeal, Mr. Holmes asserts the district court abused its discretion when it imposed the fixed
term of his underlying unified sentence.
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Statement of the Facts & Course of Proceedings
In a separate domestic battery in the presence of a child case, Mr. Holmes had been
ordered to not have any contact with Riza Smith, Mr. Holmes’ fiancée. (See Conf. Exs., pp.1618.)1 Later that day, Nampa Police Department Officer Onofrei arrested Mr. Holmes near
Ms. Smith’s residence for violating the no contact order. (See Conf. Exs., p.16.)
About a week after the arrest, Officer Onofrei reviewed jail telephone calls between
Mr. Holmes and Ms. Smith. (See Conf. Exs., p.16.) The officer recognized their voices. (See
Conf. Exs., p.16.) At that time, there had been seventy attempts at communication in the days
after Mr. Holmes’ arrest. (See Conf. Exs., p.16.) Mr. Holmes had made contact with Ms. Smith
in at least seven of those attempts. (See Conf. Exs., p.16.) Mr. Holmes’ statements during the
calls included a statement that he knew he was not supposed to talk with Ms. Smith, but he did
not care. (See Conf. Exs., p.16.) Ms. Smith’s statements included a statement that she would say
that she took gabapentin, tripped and fell. (See Conf. Exs., p.16.)
Officer Onofrei confirmed the no contact order was still in effect. (Conf. Exs., p.16.)
The officer subsequently interviewed Mr. Holmes at the Canyon County Jail. (Conf. Exs., p.16.)
Mr. Holmes stated he had spoken with Ms. Smith one time over the phone, about the medical
condition of his son. (See Conf. Exs., p.16.) When Officer Onofrei told Mr. Holmes seventy
contacts had been attempted to Ms. Smith’s telephone number, Mr. Holmes stated he made about
ten attempts, but she did not answer for some of them. (See Conf. Exs., p.16.)
The State charged Mr. Holmes by Information with one count of intimidating, impeding,
or influencing a witness, felony, I.C. § 18-2604, seven counts of violation of a no contact order,
misdemeanor, I.C. § 18-920, and one count of attempted violation of a no contact order,
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misdemeanor, I.C. §§ 18-920 and 18-306.

(R., pp.54-59; see R., pp.143-48 (Amended

Information).) The intimidating a witness count outlined further statements allegedly made by
Mr. Holmes, including asking Ms. Smith how she was going to get him out of here, telling her to
get the case dismissed and get him out of here, and telling her he had not touched her. (See
R., p.56.)
The case proceeded to a jury trial. (See R., pp.131-42.) The jury found Mr. Holmes
guilty on all counts. (R., pp.190-92.)
At the sentencing hearing, for felony intimidating a witness, the State recommended the
district court impose a unified sentence of five years, with two years fixed, and retain
jurisdiction. (See Tr., p.71, Ls.19-21.) Mr. Holmes recommended the district court impose a
unified sentence of four years, with one year fixed, suspend the sentence, and place him on
probation. (See Tr., p.81, Ls.2-4.) The district court imposed a unified sentence of five years,
with two years fixed, suspended the sentence, and placed Mr. Holmes on probation for a period
of three years. 2 (R., pp.203-06.)
Mr. Holmes filed a Notice of Appeal timely from the district court’s Judgment and
Commitment and Order of Probation on Suspended Execution of Judgment. (R., pp.219-22; see
R., pp.231-37 (Amended Notice of Appeal).)

1

All citations to the Confidential Exhibits refer to the 103-page PDF version, which includes the
Presentence Report.
2
For each of the misdemeanor counts, the district court imposed a sentence of 126 days in jail,
with credit for 126 days served. (See R., pp.207-14.)
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ISSUE
Did the district court abuse its discretion when it imposed an underlying unified sentence of five
years, with two years fixed, upon Mr. Holmes following his conviction for intimidating
a witness?

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Underlying Unified Sentence Of
Five Years, With Two Years Fixed, Upon Mr. Holmes Following His Conviction For
Intimidating A Witness
Mr. Holmes asserts the district court abused its discretion when it imposed an underlying
unified sentence of five years, with two years fixed. Specifically, the district court abused its
discretion when it imposed the fixed term of two years, because the fixed term is excessive
considering any view of the facts.

The district court should have followed Mr. Holmes’

recommendation by imposing an underlying unified sentence of four years, with one year fixed.3
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Holmes does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Holmes must show that in light of the governing
criteria, the fixed term of the sentence was excessive considering any view of the facts. Id. The

3

Mr. Holmes does not challenge on appeal the district court’s decision to suspend his sentence
and place him on probation.
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governing criteria or objectives of criminal punishment are:

(1) protection of society;

(2) deterrence of the individual and the public generally; (3) the possibility of rehabilitation; and
(4) punishment or retribution for wrongdoing. Id. An appellate court, “[w]hen reviewing the
length of a sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho
722, 726 (2007). The reviewing court will “presume that the fixed portion of the sentence will
be the defendant’s probable term of confinement.” Id.
Mr. Holmes asserts the fixed term of his sentence is excessive considering any view of
the facts, because the district court did not adequately consider mitigating factors. Specifically,
the district court did not adequately consider that the instant offense is Mr. Holmes’ first felony
conviction. The Idaho Supreme Court has “recognized that the first offender should be accorded
more lenient treatment than the habitual criminal.” E.g., State v. Shideler, 103 Idaho 593, 595
(1982) (quoting State v. Owen, 73 Idaho 394, 402 (1953)) (internal quotation marks omitted).
The instant offense is Mr. Holmes’ first felony conviction. (See Conf. Exs., pp.17-20; Tr., p.73,
L.17.) According to the presentence report, “Mr. Holmes reported his only previous conviction
was for a ‘bounced check’ in 1992.” (Conf. Exs., p.19.) The domestic battery case that
prompted the no contact order had been dismissed. (See Conf. Exs., pp.18-19.) During the
sentencing hearing here, Mr. Holmes’ counsel informed the district court the State had moved to
dismiss that case “based on an indication that Ms. Smith had told their victim witness
coordinator she wasn’t going to show up in court.” (See Tr., p.78, Ls.10-14.)
The district court also did not adequately consider Mr. Holmes’ physical health.
Mr. Holmes’ described his physical health as “fair,” and listed the following surgeries: “left foot
pins in foot, due to car wreck, crushed foot, appendix removal, and removal of kidney stones.”
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(Conf. Exs., p.25.)

Mr. Holmes also “advised he was diagnosed with rheumatoid and

osteoarthritis in 2011, and has been receiving disability since 2016.” (Conf. Exs., p.25.)
Additionally, the district court did not adequately consider evidence of Mr. Holmes’
mental condition. A district court must consider evidence of a defendant’s mental condition
offered at the time of sentencing. See I.C. § 19-2523(1). In the presentence report investigation,
Mr. Holmes stated he had “PTSD/anxiety from [his fiancée’s] rape while I was away at my dad’s
house.” (Conf. Exs., p.25.) He reported he had participated in counseling three times for his
fiancée’s rape, and had been prescribed Effexor.

(Conf. Exs., p.25.)

At the time of the

presentence report investigation, Mr. Holmes felt he would benefit from both an evaluation and
counseling to deal with his PTSD. (Conf. Exs., p.25.) During the sentencing hearing, defense
counsel stated, “without getting into it, what had happened to Ms. Smith back in Alabama I
know has deeply affected Mr. Holmes and deeply affected Ms. Smith.” (Tr., p.77, Ls.2-4.)
Because the district court did not adequately consider the above mitigating factors, the
fixed term of the sentence imposed by the district court is excessive considering any view of the
facts. Thus, Mr. Holmes asserts the district court abused its discretion when it imposed the fixed
term of his underlying unified sentence.

CONCLUSION
For the above reasons, Mr. Holmes respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 14th day of September, 2018.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 14th day of September, 2018, I caused a true and
correct copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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